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The authority of a former decision as a precedent must be limited to the points actually decided on the facts before 
the court. 


The authority of a former decision as a precedent must be limited to the points actually decided on the facts before the court.! 
Thus, a prior decision is not a binding precedent on points or propositions that were not raised in briefs or argument nor 


considered by the court or discussed in the opinion.” The court must have passed upon the precise question at issue,” and 
questions that merely lurk in the record but were neither brought to the court's attention nor decided are not considered as having 


been so decided as to constitute precedent.’ 


CUMULATIVE SUPPLEMENT 
Cases: 


Judicial decision cannot create a precedent on an issue unless the issue was actually decided. Confederacion Hipica de Puerto 
Rico, Inc. v. Confederacion de Jinetes Puertorriquenos, Inc., 30 F.4th 306 (1st Cir. 2022). 


A precedent that does not discuss standing or jurisdiction cannot be invoked as a precedent on standing or jurisdiction. U.S. 
Const. art. 3, § 2, cl. 1. Abraugh v. Altimus, 26 F.4th 298 (5th Cir. 2022). 


WESTLAW 


§ 215. Points actually decided, 21 C.J.S. Courts § 215 


A reported decision, although in a case where the question might have been raised, is entitled to no consideration whatever as 
settling, by judicial determination, a question not passed upon or raised at the time of the adjudication. Howard v. Management 
& Training Corp., 2022-Ohio-4071, 200 N.E.3d 1199 (Ohio Ct. App. 10th Dist. Franklin County 2022), appeal not allowed, 
169 Ohio St. 3d 1458, 2023-Ohio-758, 2023 WL 2496946 (2023). 


[END OF SUPPLEMENT] 
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Matters only treated by implication in an opinion, see § 218. 
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